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Court of Appeals of the District of Columbia. 

i 

" 

i 

. No. 3286. 

I 

Isaiah Smith, Appellant, 

" i 

vs. 

The United States. 


(t Supreme Court of the District of Columbia. 

Criminal. No. 34102. j 

United States op America 
vs. 

Isaiah Smith. 

i 

United States of America, 

District of Columbia, $$: 

Be it remembered, that in the Supreme Court of the District |of Co¬ 
lumbia, at the City of Washington, in said District, at the time$ here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit : 

I 

i 

1 Indictment. j 

i 

Filed in Open Court December 5, 1918. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1918. 

District op Columbia, ss : 

j 

. The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Isaiah Smith, late of the District aforesaid, on the 
twenty-ninth day of July, in the year of our Lord one thousand nine 
hundred and eighteen, and at the District aforesaid, with force and 
arms, in and upon one Richard Terrell, then and there being; felo¬ 
niously, wilfully, and of his malice aforethought, did make an as¬ 
sault; and that the said Isaiah Smith, feloniously, wilfully, add of 

1—3286a 
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his malice aforethought, with a certain knife, in the right hand of the 
said Isaiah Smith, then and there had and held, feloniously, wilfully, 
and of his malice aforethought, did strike, cut, penetrate and wound 
the said Richard Terrell, in and upon the abdomen of him, the said 
Richard Terrell; and that the said Isaiah Smith, by such striking, 
cutting, penetrating and wounding of the said Richard Terrell, in 
and upon the abdomen of him, the said Richard Terrell, in manner 
and form aforesaid, did thereby then and there feloniously, wilfully, 
and of his malice aforethought, give to the said Richard Terrell, in 
and upon the abdomen of him, the said Richard Terrell, one mortal 
wound, of which said mortal wound, he, the said Richard Terrell, 
from the said twenty-ninth day of July, in the year aforesaid, 
2 to the first day of August, in the year aforesaid, did languish, 
and languishing, did live, on which said first day of August, 
in the year aforesaid, and at the District aforesaid, the said Richard 
Terrell, of the said mortal wound, did die. 

And.so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: That the said Isaiah Smith, him, the said Richard Terrell, in 
manner and form aforesaid, feloniously, wilfully, and of his malice 
aforethought, did kill and murder; against the form of the statute in 
such case made and provided, and against the peace and government 
of the said United States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Isaiah Smith, on the said twenty-ninth day of 
July, in the year of our Lord one thousand nine hundred and eigh¬ 
teen, and at the District aforesaid, with force and arms, in and upon 
the said Richard Terrell, then and there being, feloniously, wilfully, 
and of his malice aforethought, did make an assault; and that the 
^said Isaiah Smith, feloniously, wilfully, and of his malice afore- 
* thought, with a certain sharp instrument, a more particular descrip¬ 
tion whereof is to the Grand Jurors aforesaid unknown, in the right 
hand of him, the said Isaiah Smith, then and there had and held, 
feloniously, wilfully, and of his malice aforethought, did strike, cut, 
penetrate and wound the said Richard Terrell, in and upon the abdo¬ 
men of him, the said Richard Terrell; and that the said Isaiah 
Smith, by such striking, cutting, penetrating and wounding of the 
said Richard Terrell, in and upon the abdomen of him, the 
3 said Richard Terrell, in manner and form aforesaid, did 
thereby then and there feloniously, wilfully, and of his malice 
aforethought, give to the said Richard Terrell, in and upon the abdo¬ 
men of him, the said Richard Terrell, one mortal wound, of which 
said mortal wound, lie, the said Richard Terrell, from the said 
twenty-ninth day of July, in the year aforesaid, to the first day of 
August, in the year aforesaid, did languish, and languishing, did 
live, on which said first day of August, in the year aforesaid, and at 
the District aforesaid, the said Richard Terrell, of the said mortal 
wound, did die. 
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And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: 

That the said Isaiah Smith, him, the said Richard Terrell, in man¬ 
ner and form aforesaid, feloniously, wilfully, and of his malice 
aforethought, did kill and murder; against the form of the statute in 
such case made and provided, and against the peace and government 
of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in andl 

for the District of Columbia. 

(Endorsed:) Criminal. No. 34,102. United States vs. Isaiah 
Smith. Murder in the second degree. Witnesses: Dr. J. Ramsay 
Nevitt, Dr. J. Ward Mankin, Jennie Bradford, Sarah Johnsoii, Rich¬ 
ard H. Beckley, M. P.; Mollie Roy. A true bill: Michael A. jGriffin, 
Foreman. 

I 

4 Supreme Court of the District of Columbia. 

Friday, December 6", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 

* . * * * * * afc 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail; whereupon the defendant being arraigned 
upon the indictment the reading whereof he specifically Waives, 
pleads Not Guilty thereto, and for trial puts himself uppn the 
country and the Attorney of the United States doth the like. | 

Thursday, January 9", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Siddons presiding. 

* * * * * * * 

. Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his Attorney Hannis Taylor, Jr., 
Esquire; and thereupon comes a jury of good and lawful men of the 
District of Columbia, to wit: Boyd Taylor, Harvey Crown, Morris 
Garfinkle, John A. Eckert, Jefferson B. Rudd, George W. Baker, 
William P. Baden, Isaac Herman, George John, Joseph Myers, 
Harry 0. Kimmel, John Sauer, who being sworn to well and truly 
try the issue joined herein, upon their oath say that the defendant is 
Guilty in manner and form charged in the indictment; 

5 whereupon said defendant is remanded to the Washington 
Asylum and Jail. 
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Memorandum. 

January 13, 1919.-^-Motion for a new trial filed. 

Supreme Court of the District of Columbia. 

Friday. January 24", A. D. 1919. 

v / v y 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 

* * * * * . * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum, and Jail, and by his Attorney H. Taylor, Jr., Esquire; 
and thereupon the defendant’s motion for a new trial coming on to 
be heard, after argument by counsel, is by the Court overruled, to 
which action of the Court the defendant by his Attorney prays an 
exception which is noted; whereupon it is demanded of the defendant 
what further he has to sav why the sentence of the law should not be 
pronounced against him, and lie says nothing except as he has 
already said; whereupon it is considered by the Court that for his said 
offense, the said defendant be taken by the Superintendent aforesaid, 
to the Asylum and Jail aforesaid, whence he came, thence to the 
Penitentiary (as designated by the Attorney General of the United 
States) there to be imprisoned for the period of Thirty (30) years, 
to take effect from and including the date of arrival of said defendant 
at said Penitentiary; and thereupon the defendant by his Attorney 
notes an appeal to the Court of Appeals of the District of Co- 
6 lumbia from the judgment of the Court in this case. 

Memoranda. 

March 7, 1919.—Time to submit Bill of Exceptions and to file 
Transcript of Record extended to and including April 10, 1919. 

April 8,1919.—Time to submit Bill of Exceptions and to file Tran¬ 
script of Record extended to and including May 10, 1919. 

May 9,1919.—Bill of Exceptions submitted. 

Assignment of Errors. 

1 Filed May 9, 1919. 

; 

******* 

Comes now Isaiah Smith, defendant in the above entitled cause, 
and makes the following assignment of errors committed by the trial 
court in said cause: 

1. The Court erred in refusing the Defendant’s second prayer for 
instruction to the jury, as follows: 




-— 
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“The Court instructs the jury as a matter of law that drunkenness 
does not aggravate a crime or increase its penalty, but, on the con¬ 
trary, tends to excuse it by negativing the mental capacity decessary 
for the specific intention, known in the law as malice, which is neces¬ 
sary for the commission of the crime of murder in any of its degrees; 
and that what would constitute murder in the first oi* second 

7 degree may be reduced to manslaughter by partial intoxica¬ 
tion, and that the Defendant might be completely excused by 

intoxication which entirely destroys for the time being the reason 
and the will.” 

2. The Court erred in refusing the Defendant’s third prayer for in¬ 
struction to the jury, as follows: 

“The Court instructs the jury that while it is not incumbent upon 
the Government to prove a motive for the act, yet the question of 
motive is one of the facts of the case for them to consider alohg with 
the other facts as bearing on the mental condition of the accused, 
whether it be affected by intoxication or otherwise, in order tjo deter¬ 
mine whether the act was due to- malice, to a threat, or to th© mental 
condition as affected by intoxication or otherwise.” 

3. The Court erred in refusing the Defendant’s fourth prayer for 
instruction to the jury, as follows: 

“The Court instructs the jury as matter of law that homicide may 
be justifiable where the killing is done^ij^ strict compliance! with a 
legal duty, in which the doer of the act lS&n any degree in fault, but 
the circumstances are such that he does not deserve punishmeht; and 
that intoxication may reduce or wipe out guilt, depending on its de¬ 
gree ; and that self-defense would excuse the killing, so that their ver¬ 
dict would be ‘not guilty’ if there was a lack of mental capacity to en¬ 
tertain a criminal intent or if the act were .done in self-defense.” 

HANNIS TAYLOR, Jr.\ 

Attorney for Defendant. 

8 Designation of Record. 

Filed May 9, 1919. j 

i 

* * * j|e sie * :£j 

« 

I 

The Clerk of the Court will kindly include in the transcript} of rec¬ 
ord of the above-entitled cause, the following: 

1. The caption. 

i 

2. The indictment. i 

i 

3. The arraignment and plea. 

4. The swearing of the jury, trial and verdict. 

5. The Defendant’s prayers for instruction to the jury, ^nd the 
ruling of the Court thereon, and the Court’s charge. 


i 

I 
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6. The opinion of the Court on overruling the motion of the De¬ 
fendant for a new trial. 

7. The sentence. 

8. Memorandum: Appeal in open Court filed. 

9. Memorandum: Order permitting prosecution of appeal in 
forma pauperis. 

10. Memorandum: Time to submit bill of exceptions extended 
from time to time to and including May 10, 1919. 

11. The bill of exceptions. 

12. This designation. 

HANNIS TAYLOR, Jr., 

Attorney for Deft. 

9 Supreme Court of the District of Columbia. 

Friday, June 6", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 

******* 

Now comes here the defendant by his Attorney H. Taylor, Jr., 
Esquire and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 9" day of May, 1919, which is accordingly 
done nunc pro tunc. 

Tuesday, June 10", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 

******* 

It is considered by the Court that the defendant herein be granted 
leave to prosecute his appeal to the Court of Appeals of the District 
of Columbia without payment of costs, this order to be entered 
as of date February 12" 1919. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. Isaiah 
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Smith, Criminal No. 34102, as the same remains upon the files and of 


record in said Court. 


* j 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of June, 1919. 


[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

By W. E. WILLIAMS, 

Assistant dierk. 


11 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

No. 34102. | 

i 

. 

United States 


vs. 

Isaiah Smith. 


i 

l 


i 


Bill of Exceptions. 

This cause came on for trial on the 9th day of January), 1919, 
before Mr. Justice Siddons and a jury. The United States wfas rep¬ 
resented by J. J. O'Leary, Esquire, Assistant United States Attorney 
for the District of Columbia, and the Defendant was represented by 
his attornev, Mr. Hannis Tavlor, Jr. 

- 

And thereupon, to maintain the issues on its part joined, the 
United States introduced the following evidence, to-wit: 

i 

Dr. J. Ramsay Nevitt, being first duly sworn, testified on direct 
examination that he was the Coroner of the District of Columbia, 
and that he held an inquest on August 3, 1918, and was present 
at a post-mortem examination over the body of William |Terrell 
deceased; that it was the same Richard Terrell who died at the 
Emergency Hospital on the first day of August, 1918 ; that) it was 
v the same Richard Terrell named in the indictment in this case; 
that on examination he found the cause of death to be peritonitis 
or blood poisoning following his wound on the left side right below 
the short rib; that the inflammation was the result of this wound 
which he described by saying that it was an incised wound; that the 
original wound was somewhat obliterated by the surgeon's in- 
12 cision which was six inches long and included this ivound; 

that the original wound was about an inch long as shown by 
its edges; that it penetrated the peretoneum, causing inflammation or 
blood poisoning. 
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Hakry Coleman, colored, being first duly sworn, testified on 
direct examination that he resided at 803 M St. during the month 
of July, 1918; that he was acquainted with Richard Terrell,, and 
that he resided at the same place; that Terrell was about forty- 
five years of age at the time of his death; that he was not ac¬ 
quainted with the Defendant; that on the 29th day of July, 1918, 
that he saw Richard Terrell at his house,—and that he also saw 
the Defendant there; that he came to the house and asked for 
Richard Terrell; and that he told him that he was not in at first; 
that Smith returned and again asked if he was in, and again he 
told Smith that Terrell was not in; that Smith returned again 
and asked if Terrell was in and he had just come across the street 
and he said, “Here is Richard,” and they shook hands, and 
Smith said, There is the man I want, I am looking for to take 
him out and have a good time, and that Smith told him he would 
bring him back at twelve o’clock and pay his car fare; that he heard 
no more; that he did not see Terrell again until he saw him at the 
Morgue; that he identified his body at the Morgue; that when Terrell 
went away he had a banjo, and he identified a banjo presented him 
as Terrell’s banjo; that Terrell was sober when he left the house, 
'which was about four o’clock. 

Blanche Nelson, colored, being first duly sworn, on direct ex¬ 
amination testified that she lived at 2153 Champlain Street, and 
that she was living there July 29th, 1918; that she knew’ Richard 
Terrell and the Defendant, Isaiah Smith; that Smith was at her 
house on the 29th of July, 1918, at about eight o’clock in the even¬ 
ing ; that an old colored man came there with him; that they played 
the banjo and that there was some argument about the music, each 
asking the other to play; that there were no blows exchanged 
13 to £heir knowledge; that Smith and Terrell left about eleven 
o’clock; and that the old man went out first and waited 
around for Smith; that when they had gone down the street a little 
w’ays they stopped on the corner for a few minutes, and she saw 
Smith “kind of push at him, he did not strike him”; that she saw 
nothing further with respect to their actions; that they both had 
been drinking but she could not say they were drunk; also that Susie 
Gardner was at her apprtment that evening but was not there the 
whole time when Smith and Terrell were there. 

On cross-examination she explained that there was no quarreling 
or ill-will between them there but also an argument about who would 
play the banjo. 

. Susie Gardner, colored, being first duly sworn, testified on direct 
examination that she resides at 2353 Champlain Street and that 
she was at the home of Blanche Nelson on the night of July 20th, 
1918; that she knows the Defendant but that she did not know the 
deceased; that she saw an old colored man playing the banjo there 
that night; that she did not know as to whether there was an argu¬ 
ment there that night between Smith and Terrell; that the old man 
came to the door and asked for Smith and for the banjo and that 


| 

i 

. 

\ 

» 

* 

: 

* 


Ti 
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she told him to go to Smith’s house; that the old man went down 
the street; that Smith followed him; that he (defendant ^mith) 
“kind of pushed him” (the dececent) when they went do\Vn the 
street, and that there did not seem to be any argument thep. 

On cross-examination she stated that she was not there all of the 
evening but came in and out when Smith and Terrell were there; 
that both men had been drinking; also that Terrell was aboilt fifty- 

one in her belief although she did not profess to know his expct age. 

' 

John Clements, colored, being first duly sworn, testified on 
direct examination that he lived at 115 New York Avenue, apd that 
he was a janitor at the New York flat; that he knows the Defendant; 
that he did not even see the deceased before the night Of July 

14 29th, 1918, and was not acquainted with him; that he pad at¬ 
tended a party at the. house of Blanche Nelson that night, 

July 29th, 1918; that Smith and Terrell came in together about 9:30 
o’clock when he was there; that Terrell played the banjo and after 
awhile he refused to play any further although Smith requested him 
to do so; that Smith went out at the rear and remained out some 
time, he did not know just how long but he thought about fivq or ten 
minutes; that Terrell later went out front; that he went out front and 
joined Terrell; Smith also joined Terrell out front and the three of 
them went down the street; that during the walk Smith pushed Ter¬ 
rell and told him he did not want to hurt him, and they continued to 
walk along and Smith asked Terrell if he had ever mistreated him; 
and Smith added, “How in the Hell don’t you treat me like 11 treat 
you?” And that Terrell thereupon said some things he (the wjitness) 
did not hear in the exchange of words that followed, after! which 
Smith said to Terrell: “1 will cut your damned heart out”; that 
Smith then went at Terrell, who was walking ahead of Smith and in 
the same direction, and stabbed him with a knife; that tTerrell 
said: “You done cut me. What do you want to cut me for?f’; that 
Terrell thereupon walked across the street and laid down; that the 
Defendant Smith walked away from the scene immediately after the 
cutting, going — the direction of his (Defendant’s) home; arid that 
he (the witness) took a car and went home. He identified a knife 
shown him and offered in evidence as Smith’s knife, and said he saw 
it a week before the affair happened; that he held the banjp when 
Smith cut Terrell and was standing on the side-walk, and that! Smith 
and Terrell were walking down the street when Smith came towards 
him with the knife in his hand. 

On cross-examination he stated that there was no quarreling or 
ill-will shown between Smith and Terrell at the apartment, put he 
described the question between them as to which of them should 
play as “fussing”; that Smith had gone outside and stayed five or ten 
minutes; that Terrell proceeded him on leaving the apartmept; that 
lie followed Terrell and Smith followed him; that the three of them 
walked down Champlain street together, he and Smitp walk- 

15 ing on the side-walk, and Terrell taking to the middle! of the 
street, and continuing to walk along there for some distance 
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when he made towards the curb and walked along there for a while; 
that there was an exchange of words between them as they walked 
along, and that he could not hear everything that Smith said, and 
that Terrell mumbled something when Smith said he would cut his 
heart out, but he could not understand it. That Smith was drunk or 
had been drinking that night, and that he had also smelt whiskey on 
Terrell; that when Smith left he went in the direction of his home; 
that a lady told a child to run for help for the wounded man before 
they left. 


Mollie Roy, colored, being first duly sworn, testified on direct- 
examination that she lived — 2306 Champlain Street, and that she 
lived there on the night of July 29th, 1918; that on that night 
she saw three colored men coming down Champlain Street; and one, 
a light skinned man went over to another, a dark skinned man, and 
took hold of him and then let him loose, and one of them came across 
the street and laid down; that she afterwards found out that he was 
cut across the stomach; that the men had been coming down the 
street together, and that the man who came across the street and laid 
down on the curbstone was walking a little in front. 

On cross-examination she stated that when the grappling took 
place the men were on the side-walk and under a lamp post. 

Jennie Bradford, colored, being first duly sworn, testified on 
direct examination, that on July 29th, 1918, she lived at 2306 Cham¬ 
plain Street; that that night she saw three men coming down that 
street; that they crossed over to the lamp post, and that the light 
skinned man went over and caught hold of the dark skinned man and 
let go again; that the dark skinned man then came across the street 
and laid down in front of the house; that just before the grappling 
took place the dark skinned man was in front and the light skinned 
man came up to him. 

And, upon cross-examination she added to the above testimony 
that the grappling took place on the side-walk. 

16 Richard H. Beck ley, being first duly sworn, testified on 

direct examination that he was a member of the Metropolitan 
Police Force; that he knew the Defendant Isaiah Smith; that he had 
arrested him on August 3, 1918, at Germantown, Maryland; that 
the Defendant was residing there at the time. 

Dr. J. Ward Markin’, being first duly sworn, testified on direct 
examination that he had occasion to examine Richard Terrell at the 
Emergency Hospital; that upon his arrival at the hospital he had 
his intestines cut out on his abdomen and was suffering intense pain 
that the intestines were dark due to strangulation through the stab 
wound he found; that he died at the hospital on August 1, 1919; that 
his death was due to general peritonitis resulting from this stab 
wound. 


;• •. H,v.' / - . • -• ..VTTT7; "• •' ‘ •••if «»;./->- 
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On cross-examination he stated that the deceased was about forty- 
five. | 

And, thereupon, the Attorney for the United States announced 
that the Government rested. 

i 

| 

And, next thereupon, to maintain the issues on its part joined, 
the Defendant introduced the following testimony, to-wit: 

i 

Isaiah Smith, the Defendant, colored, being first duly swoijn, on 
direct examination stated that he is the Isaiah Smith named iin the 
indictment; that he knew the deceased, Richard Terrell; that he had 
seen him on the 29th of July, 1918, at about six or seven ofclock 
on the corner of 7th and M Sts., N. W. and that Terrell came to 
his house that night with his banjo; that at Smith’s house Terrell 
exchanged his own banjo for Smith’s as the Defendant had a better x 
banjo; that they stopped to play a while at the Smith’s hou^e for 
his mother, and that Terrell then said: “This won’t do, I want to 
go where some skirts are at”; that Terrell and himself thereupon 
went to an apartment on Champlain Street where they found 
Blanche Nelson and some friends, and that John Clements who testi¬ 
fied was also there; and that Clements said, “I’ve got some 
17 whiskey; you want to buy some whiskey, and I said, ‘Yes,’ 
and I said, ‘How much have you got,’ and he says, j “I’ve 
got about a pint,” and I said ‘Give it to me,’ and I gave him a Couple 
of dollars for it and we started to play the banjo”; that Richard Ter¬ 
rell played it, and after a while Terrell danced; that later Terrell 
cursed and he said to Terrell, “Look, don’t go cussing like that be¬ 
cause the lady don’t like it; it will start some row because this fellow 
is going away to-morrow, and they are likely to do something to you 
or I,-one of us.” And then Terrell said, “I don’t bother about no¬ 
body. Nobody ain’t going to do nothing to me”; that he thereupon 
pulled off his coat in the house, that he was full of whiskey, that he 
went out and lay down by the wood box and stayed there for h^lf an 
hour; that he had drunk a pint of whiskey; that when he returned 
from the wood box he asked Blanche Nelson where Clemenfe and 
Richard Terrell were, and she said they had gone down the street; 
she added that if he would go right away he could catch up with 
them; that by the time he had come back from the box optside 
that he had had no quarrel wdth the deceased; that he found him 
gone when he returned and went to catch up with him;i that 
this was done in a friendly way; that when he got outside the apart- 
ment-house, Clements and Richard Terrell were going down the 
street; and that Richard Terrell said, “You are the Hell of a fellow 
to go out with,” and I said, ‘I ain’t done nothing to you. A^id he 
commenced cussing, and I pushed him off from me”; and on coming 
out he found Terrell and Clements walking on the side-walk, but 
that as soon as Terrell began talking to him he walked out into the 
street near the gutter; and he and Terrell continued to talk to, each 
other as they walked along; that Terrell came up to him and told 
him to go along as he did not want to have any fuss as they had j come 
up there together and he wished them to return as friends; tliat he 
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had taken Terrell to this place in order to introduce him to friends 
there; that Terrell kept on talking to him as they walked along, 
and he said, “You are too smart or something/’ and “I’m going to 
fix you, I will blow your head off”; that he pushed Terrell off from 
him; that Terrell cursed him and he desired to avoid an argument; 

that Terrell went over to the other side of the street, continu- 
18 ing to talk to him, and he returned and said: “You are too 
smart, I am going to blow your brains out”; and that he 
thereupon “caught hold of me on this side of my coat (indicating) ; 
that Terrell then ran on to the sidewalk and he thereupon hit him 
but he did not remember whether he struck him with a knife, he 
stated, because he was drunk; that he then left him, got his banjo 
and went up to his house; that he tried to get down to Terrell’s place 
to tell some of the people there that he had had some words with him, 
but that he was so full of whiskey that he could not make it; that he 
had been friendly with Terrell and did not intend to do more than to 
stop him and had nothing at all against Terrell; that he went out to 
Germantown, Maryland, to Walter Bailey’s place, which is part of 
Mr. Daniel W. Baker’s farm, and that he went out there to work as he 
done on several previous occasions; that he had also worked for Mr. 
Baker and knew that he had been formerly the District Attorney; 
that he was arrested on the 3rd of August, 1918; that he had been 
confined in an institution for the insane from February to June, I 
1914, because of a railroad injury; that he received a blow in the I 
head and there is a hole or indentation there .(indicating). 


On cross-examination he stated that he was a drinking man, but 
that he did not drink regularly, taking “one or two of those bar-room 
glasses of whiskev” at the time and that he drank once or twice a 
week; that liquor drinking makes his head dizzy. Also, he stated that 
he went out to his mother’s house but spent the night in an ice-wagon 
on U street, and in the morning he went to his aunt's house, and in 
the morning he sent Sarah Drew up to his mother’s house to learn if 
officers had been there, and she returned and told him that officers 
had been there, and he went to Germantown. 


cutting 


On redirect examination lie stated that lie did not deny 
the deceased, but that he did not remember the event if it did take 
place, and that he was only trying to defend himself, and believed 
from the way Terrell went back in his pocket that his life was in 
danger. 


19 




On recross-examination he stated that he told Officer Beckley that i 
he did not know whether he cut Terrell or not; that he did not tell 
Officer Embrey that he cut him. 


Daniel Wiseman, colored, being first duly sworn, tes¬ 
tified on direct examination, that he knew Isaiah Smith, the 
Defendant, and that he knew others who knew him, that he knew his 
reputation as a peace abiding or law abiding citizen, and that it was 
good; that he had known Isaiah Smith for about 18 years; that hef 
had been a member of his Sunday-School and Bible Class, and that | 
he knows nothing against him. 


■It 
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On cross-examination he stated that he had spoken as of the time 
when these charges were laid at the door of the Defendant; thgt he 
had personal observation of him, he having lived not more thah one 
hundred feet of his church; that this was several years before this 
affair took place; that nothing had happened since to change his 
opinion of him; that he had since he moved away visited his family 
in time of distress; that he did not know anyone in that commiinity 
that to his knowledge knew the Defendant; that he knew others who 
knew him in his congregation and that the defendant would drbp in 
from time to time as a visitor to the Sunday School and to the 
church. | 

Isaiah Smith, the Defendant, being recalled, testified on direct 
examination that he was twenty-eight years old, and had never been 
convicted of a felony or any crime. 

Sarah Johnson, colored, being first duly sworn, testified on 
direct examination that she was the mother of the Defendant; that he 
received a railroad injury about ten years ago, and that h^ was 
treated in an institution for the insane for some time, she thcjught 
for about five or six months; that since that time he was more easily 
affected by drink; that “if he drank he soon would get impassioned"; 
if he drank it seemed like it would bother him very much”; that he 
became more wild or erratic under the influence of liquor. 

On cross-examination she stated that he had been drinking ljquor 
for over eleven years but that he did not drink much and only when 
he got out in a crowd. That he left his knife in the yard and she 
turned it over to an officer; that he left a banjo saying that sonieone 
would call for Richard Terrell’s banjo; that the knife w^s in 
20 the yard on a pile of grass and visible to a person in the yard. 

Walter Bailey, colored, being first duly sworn, testified on 
direct examination that he knew the Defendant and that he came to 
his place at Germantown, Maryland; that his place is a part o t Mr. 
Baker’s farm and that he has known the Defendant for aboui five 
or six years, that he knew others who knew him in that Com¬ 
munity^ that his reputation for peace and good order was good.. 

And, next thereupon the Attorney for the Defendant announced 
that that closed the Defendant’s case. 

And, next thereupon in order to further maintain the issues on its 
part joined the United States introduced the following evidenci, to- 
wit: 

I 

| 

Richard H. Beckley, recalled on behalf of the United Stated tes- 
;ified that the Defendant told him at the time of his arrest that he 
lad cut Terrell. 

Warren C. Embrey, being first duly sworn, testified on direct 
examination that he was a member of the Metropolitan Police Force 
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and that he was present at the time of the arrest of the Defendant, 
and that he had admitted that he had cut the deceased with a knife. 

And, next thereupon the Attorney for the United States an¬ 
nounced that the Government rested. 

The foregoing is the substance of all the testimony introduced in 
the cause. 

And, next thereupon the Defendant, by his attorney, prayed the 
Court to give the following several instructions to the Jury: 

1. The Court instructs the jury as a matter of law that the bring¬ 
ing of the indictment is no evidence against the Defendant, hut that 

it is only a charge, which must be proven beyond a reasonable \ 
21 doubt; and that bv a reasonable doubt is meant such a doubt 
as a reasonable man might be expected to entertain. 

2. The Court instructs the jury as a matter of law that drunk¬ 
enness does not aggravate a crime or increase its penalty, but, on 
the contrary tends to excuse it by negativing the mental capacity 
necessary for the specific intention known in the law as malice, 
which is necessary for the commission of the crime of murder in any ; 
of its degrees; and that what would constitute murder in the first or 
second degree may be reduced to manslaughter by partial intoxica- ' 
tion, and that the Defendant might be completely excused by in¬ 
toxication whoh entirely destroys for the time being the reason and ; 
the will. 

3. The Court instructs the jury that while it is not incumbent 

upon the Government to prove a motive for the act, yet the question j 
of motive is one of the facts of the case for them to consider along 
with the other facts as bearing on the mental condition of the ac¬ 
cused, whether it be affected by intoxication or otherwise, in order 
to determine whether the act was due to malice, to a threat, or to r 
the mental condition as affected by intoxication or otherwise. | 

4. The Court instructs the jury as a matter of law that homicide 

may be justifiable where the killing is done in strict compliance 
with a legal duty, in which the doer of the act is not in any de- | 
gree in fault, but the circumstances are such that they do not de- !| 
serve punishment; and that intoxication may reduce or wipe out fj 
guilt, depending on its degree; and that self-defense would ex- | 
cuse the killing, so that your verdict would be "not guilty” if g 
there was a lack of mental capacity to entertain a criminal intent or I 
if the act was done in self-defense. || 

But the Court refused to grant said prayers Nos. 2, 3 and 4, to I 
which action of the Court the Defendant his his attorney, then and S 
there duly objected and the respective exceptions were duly noted. f| 

And next thereupon the cause was argued to the jury by counsel I 
for the United States and for the Defendant, respectively. B 
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22 And next thereupon the Court charged the jury as fallows: 

“The indictment in this case, containing two qounts, 

charges the Defendant with the crime of murder in the secohd de¬ 
gree. The only difference between the two counts in the indict¬ 
ment is that in the first it charges definitely that the killing of the 
deceased was accomplished by the use of a knife in the hands:of the 
Defendant, and in the second count of the indictment it charges the 
killing by a sharp instrument to the Grand Jurors unknown |in the 
hands of the Defendant and used by him on the person of ^he de¬ 
ceased, resulting in his death from the wound inflicted. 

Murder in the second degree is declared by the Act of Cdngress 
which governs in cases of this character to be whenever a person 
with malice aforethought kills another. This constitutes vihat is 
called by the statute murder in the second degree. 

The fact that a charge is made against a Defendant in this indict¬ 
ment is not evidence against him. You understand that, but Ij say it 
because the Defendant has asked the Court to give a definite instruc¬ 
tion to you on that point, which I do by reading the Defendant's 
prayer number one. 

The Court instructs the Jury as a matter of law that the | bring¬ 
ing of an indictment is no evidence against a Defendant, bijit that 
it is only a charge, which must be proven beyond a reasonable doubt; 
and that by a reasonable doubt is meant such a doubt as a reasonable 
man might be expected to entertain. 

As perhaps some of you might not have sat on a jury before to 
try a man charged with murder in the first or second degree,! I will 
risk a repetition to say this: that, with respect to the indictment in 
the present case there are three possible verdicts that a jury miy ren¬ 
der, and which verdict it will be, of course, depends on the evidence 
in the case and the view the jury takes of that evidence. 

The three verdicts that are possible in a charge of mudder in 
the second degree are: first, of course, acquittal, if the jury ^.re not 
satisfied beyond a reasonable doubt, that the Defendant is!guilty 
of the crime charged, or the lesser crime. The second verdibt that 
is possible to give is “Guilty as indicted.” But, of course, 

23 where an indictment charges murder in the second degree, if 
the evidence in a given case justifies it, there is another verdict 

possible and that is the verdict of manslaughter, rather thaiji mur¬ 
der in the second degree, dependent, of course, on the development 
of the testimony, and the view the jury takes of the testimony! under 
the instructions the Court gives to the jury. 

Now, what is meant then by this crime charged against this De¬ 
fendant? Whoever of malice aforethought kills another is guilty of 
murder in the second degree. What is that malice aforethought? 
Of course, gentlemen, in inquiring into any crime, every one of them 
presents'one or more elements which must be established before a 
conviction is warranted; and what are the elements of murder in the 
second degree? Of course, there must be a killing, somebody must 
have been killed by the action of the Defendant, the person charged 
with the crime. It may have been by somebody else, but there must 
be a killing or homicide, and it must be done with malice afore¬ 
thought, as the statute charges. 
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Now, what do those words “malice aforethought” mean? It re¬ 
quires no premeditation or deliberation on the part of one accused 
of murder in the second degree. If he entertains a purpose to kill, 
if he entertains the malice which has sometimes been described as 
a condition of mind on the part of a person which renders him de¬ 
void of a recognition of his social duty, of his obligation to his fel¬ 
low-man, of a condition of mind of malevolence or hatred towards his 
prospective victim, it requires no time for that malice aforethought to 
exist, if it is seen by the jury upon the evidence to have existed. 
And with that malice aforethought, as I have described it, if one kills 
another, he is guilty of murder in the second degree. 

That is what is said of this Defendant in this case, and your 
view of the evidence that has been adduced here will determine the 
conclusion which you will reach, you keeping steadily in mind all 
the time this definition which I have attempted, perhaps, inade¬ 
quately, to give you. 

And, to reduce the question, perhaps, to a simpler form, it is this: 
Did the Defendant, if you find that he did strike the deceased 
24 with this knife, at that moment entertain the kind of malice 
that I have described to you? If he did that, and you find 
that he killed him under those circumstances, and with that malice 
in mind, he is guilty as indicted. I say this to you, remembering 
always, gentlemen, that I am not intimating at any time to you my 
opinion in the case. If you, upon taking up the evidence, find that 
it persuades you that he did not entertain that malice aforethought 
towards the deceased that I have described, but that he was moved to 
sudden passion and sudden anger, and in that passion struck down 
the deceased and he died, he would not be guilty of murder in the 
second degree, but he would be guilty of manslaughter. If he was in 
such a mental condition at the time the blow was struck, if you find 
that he did strike the blow, that he could entertain no rational idea at 
all, if he was so intoxicated that he could not have an intent to kill, 
that is, malice aforethought, and that he did not strike the blow in 
some sudden passion, then he is not guilty at all. And if I under¬ 
stand the defense in this case, it is, that by reason of drinking, or 
drinking which affected him in an unusual way, (because of an in¬ 
jury to his head that he had suffered some years ago) at the time of 
this occurrence, he did not know what he was about and could not en¬ 
tertain this malice aforethought that I have tried to define to you, 
could not entertain even a momentry purpose to suddenly strike out, 
and in suddenly striking out, kill, that therefore he was not mentally 
responsible and is not even guilty of manslaughter; that he was so In¬ 
toxicated and unconscious of what he was doing and incapable of 
forming an intention which must be present where we say malice 
aforethought exists, that he is not guilty of any crime, and if that is 
the real situation he is entitled to be acquitted. 

Now, with respect to the matter of intoxication, speaking generally, 
voluntary intoxication is no excuse or justification for crime. If 
any one one of us voluntarily goes out and gets in an intoxicated con¬ 
dition, and while in that condition commits a crime, we cannot plead 
intoxication as a defense when we are haled before a court of justice 
to answer the charge of the commission of a crime; and intoxication 
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is only justly to be considered by the jury when the evident in the 
case tends to show that the condition of the man’s mihd pro- 
25 duced by the intoxication was of such a character as rendered 
him quite incapable of forming such an intent as is requisite 
where the charge of murder in the second degree is made. 

If you are satisfied by the evidence in the case that he hdd been 
drinking and that he was intoxicated, but not so intoxicated that he 
did not know what he was about, not so intoxicated that he cohld not 
entertain this malice aforethought, which must be found as an ele¬ 
ment in the charge against him, intoxication under those Circum¬ 
stances, voluntary intoxication, would be no defense to a crime he 
commits. 

. I do not know, gentlemen, that there is anything more thaf I can 
say that would aid you at all in this matter. You understand so 
thoroughly and so well that this man is entitled to that presupiption 
of innocence that follows him until, if at all, he shall be declared 
guilty of the crime charged. You are familiar with the doctrine of 
the burden of proof of the crime charged, that the burden of proving 
it is upon the Government, and they must establish the| crime 
charged against this man by the evidence, beyond a reasonable doubt, 
and, with these principles always steadily in mind in your investiga¬ 
tion of any charge of crime, I submit it to you for your determina¬ 
tion and consideration. You must weigh the testimony here. I 
am not quite certain in my mind whether it is contended on the part 
of the Defendant—but I did not understand it so—that the defend¬ 
ant did not strike the blow. He testified that he had no recollection of 
using the knife at the most; but, I understand the defense to tje what 
I have said, a state of intoxication so complete that he w T as rendered 
incapable of entertaining that malice aforethought requisite to the 
crime charged against him. 

Mr. Taylor: Do I correctly understand Your Honor to s4y that 
voluntary intoxication is no defense. 

The Court: No; it is no defense. 

Mr. Taylor: And then to quality it by saying that if his mental 
condition was such that lie could not have malice aforethought, then 
it would be a defense. 

The Court: I think I have made that clear. I have said that 
voluntpy intoxication is no defense to a crime; but when the evi¬ 
dence in a given case satisfies the jury that the Defendant wa4 so in¬ 
toxicated that lie could not entertain a specific purpose of 
20 malice aforethought required in the charge of murder in the 
second degree, if that is the state of intoxication, he is not 
guilty of that particular offense, if the jury so believes; bi^t they 
must be satisfied that the intoxication has that effect upon the mind 
at the moment and renders a person incapable of forming an intent, 
of forming a purpose, and entertaining malice aforethought, as I 
have described it to you here; and that is as far as the law hai gone. 
Generally speaking voluntary intoxication is no defense to aj crime 
charged against a man. 

Mr. O’Leary: On behalf of the Government, with reference to 
2—3286a 
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manslaughter, I ask the Court to instruct the jury that the mere 
fact that he killed in the heat of sudden passion would not re¬ 
duce it from second degree murder to manslaughter, unless there 
is evidence to show that there is a sufficient provocation for that 
sudden anger. 

The Court: I think I have made that clear. In order to war¬ 
rant a reduction of the crime charged, reducing the crime to man¬ 
slaughter, it must be that the killing was done in the sudden heat 
of anger, but there must have been some adequate provocation of 
that sudden passion, in which the killing ensues, before the jury 
would be warranted in reducing the charge of murder in the second 
degree to manslaughter. 

I think I have made that clear. You may take the case. 


. Thereupon the Jury retired, and thereafter rendered a verdict of 
Guilty of Murder in the Second Degree, as charged in the indict¬ 
ment. • 




Each of the several and separate exceptions taken by counsel 
for the Defendant, as hereinbefore set forth, was so taken then and 
there, before the Jury retired, and each of said exceptions so taken 
was then and there severally and separately entered upon the Min- I 
utes of the Court, and counsel for the Defendant then and there 
prayed the Court, and now prays the Court to sign this, his Bill of 
Exceptions, and the same is accordingly done, now for then; and 
made a part of the record in this cause, this 6th day of June, 1919. I 

F. L. SIDDONS, 

Justice. 

27 [Endorsed:] No. 34,102. United States vs. Isaiah Smith. I 

Bill of Exceptions. Ilannis Taylor, Jr., Attorney and Coun¬ 
sellor at Law, 712-717 Columbian Bldg., Washington, I). C. 

Endorsed on cover: District of Columbia Supreme Court. No. \ 
3286. Isaiah Smith, appellant, vs. The United States. Court of Ap- I \ 
.peals, District of Columbia. Filed Jun- 27, 1919. Henry W. j 
Hodges, clerk. j 





